
  
  

HIGH COURT OF ANDHRA PRADESH

TUESDAY ,THE  TWENTY FIFTH DAY OF JANUARY 

TWO THOUSAND AND TWENTY TWO

PRSENT

THE HONOURABLE SRI JUSTICE C.PRAVEEN KUMAR

THE HONOURABLE SRI JUSTICE RAVI NATH TILHARI

CIVIL REVISION PETITION NO: 1261 OF 2020
Between:
1. Amoda Iron Steel Limited, Jayanthipuram, Jaggayyapeta Mandal,

Krishna District, a company incorporated under law and being
represented by its Director Sri Thati Satish, S/o. Sri T. Yadagiri,
aged about 47 years, resident of D-203, Aditya Elite, B.S. Maktha,
Somajiguda, Hyderabad.

...PETITIONER(S)
AND:
1. Sneha Analytics and Scientifics, represented by Sole Proprietor V.

Sridhar Babu, S/o. Subhas Chandra Bose, aged about 43 years,
R/o. 49-18-1/1, Lalitha Nagar, Akkayyapalem, Visakhapatnam.

...RESPONDENTS
Counsel for the Petitioner(s): M/S BHARADWAJ ASSOCIATES
Counsel for the Respondents: E V V S RAVI KUMAR
The Court made the following: ORDER
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HON’BLE SRI JUSTICE C. PRAVEEN KUMAR 

& 

HON’BLE SRI JUSTICE RAVI NATH TILHARI 
 
 

CIVIL REVISION PETITION No.1261 OF 2020 

 
JUDGMENT: (per Hon‘ble Sri Justice Ravi Nath Tilhari) 

 

1. Heard Sri Vedula Venkataramana, learned senior advocate 

assisted by Sri Harish Kumar Rasineni, learned advocate for the 

petitioner and Sri E.V.V.S. Ravi Kumar, learned counsel for the 

respondent. 

2. As purely legal questions are raised and the basic facts for 

decision of this petition are not in dispute, with the consent of the 

parties counsels, the matter was heard finally and is being decided 

at the admission stage itself. 

3. This petition under Article 227 of the Constitution of India 

has been filed challenging the order dated 12.11.2020, passed by 

the Special Judge for Trial and Disposal of Commercial Disputes, 

Visakhaptnam in I.A.No.31 of 2020 in I.A.No.32 of 2020 in 

C.O.S.No.11 of 2018. 

4. The petitioner herein was defendant in C.O.S.No.11 of 2018 

and the respondent herein was the plaintiff. 

5. Briefly stated the facts of the case as submitted by the 

learned counsel for the petitioner are that the plaintiff/respondent 

filed O.S.No.11 of 2018 for recovery of money of Rs.1,33,99,080/- 

against the petitioner/defendant with subsequent interest @ 12% 

per annum till the date of realization; for costs of the suit and for 

such other relief or reliefs as the Court deems fit and proper in the 

circumstances of the case. 
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6. The petitioner/defendant did not file his written statement in 

the suit within the stipulated period.  Later on, on  07.12.2018 the 

petitioner filed a petition under Section 148 r/w Section 151 of the 

Civil Procedure Code, 1908 (for short ―the C.P.C‖) i.e., I.A.No.2028 

of 2018 in O.S.No.11 of 2018 before the Principal District Court, 

Visakhapatnam seeking extension of time for 15 days for filing the 

written statement. Pending I.A.No.2028 of 2018, on 02.01.2019, 

the petitioner filed the written statement.  During the pendency of 

I.A.No.2028 of 2018, in view of the establishment of the 

Commercial Court, O.S.No.11 of 2018 was transferred to the court 

of Special Court for Trial and Disposal of Commercial Disputes, 

Visakhapatnam (in short the Special Court/Commercial Court).  

Before the Special Court, the petition filed by the 

petitioner/defendant i.e., I.A.No.2028 of 2018 under Section 148 

r/w Section 151 CPC was dismissed for default on 10.06.2019,  

against which the petitioner filed I.A.No.32 of 2020 under Order IX 

Rule 9 r/w Section 151 C.P.C for restoration of I.A.No.2028 of 

2018 and as I.A.No.32 of 2020 was filed beyond the period of 

limitation, the petitioner also filed I.A.No.31 of 2020 under Section 

5 of the Limitation Act to condone the delay of 183 days in filing 

I.A.No.32 of 2020. 

7. The learned Special Court below by order dated 12.11.2020 

under challenge dismissed I.A.No.31 of 2020 and I.A.No.32 of 2020 

against which the present petition has been filed. 

8. Sri Vedula Venkataramana, learned senior advocate 

submitted that the suit was initially instituted in the civil court  

from where it was transferred to the Commercial Court under the 

Commercial Courts, Commercial Division and Commercial 
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Appellate Division of High Courts Act, 2015 (for short, ―the Act, 

2015‖).  He submitted that as at the time of transfer of the suit, the 

petitioner‘s application for extension of time under Section 148 r/w 

Section 151 CPC was pending, in view of  the procedure applicable 

to the regular suits, under which, the regular court has the power 

to extend the time beyond the statutory period of 90 days, the 

Commercial Court would also have the power to extend the period 

of 120 days,  suitably, for filing the written statement.  He 

submitted that although on transfer, the Commercial Court was 

not required to issue fresh summons, where summons had already 

been issued by the regular Court, but in such a case the period of 

120 days for filing the written statement would be from the date of 

transfer of the case to the Commercial Court. He submitted that  

as on the date the suit was transferred to the Commercial Court, 

the written statement had already been filed before the regular 

Court with a delay of 29 days pending I.A.No.2028 of 2018 the 

same could be taken on record.   Placing reliance on the judgment 

of the Hon‘ble Supreme Court in Salem Advocate Bar Association 

vs. Union Of India1, he further submitted that the period of 120 

days for filing written statement before Commercial Court could be 

extended taking the provision as directory and in the interest of 

justice.  

9. Sri Sri Vedula Venkataramana, learned senior advocate 

further submitted, that in view of the above, the ground of 

rejection of I.A.No.31 of 2020 is unsustainable. He further 

submitted that  the Special Court did not  go into the aspect of 

cause shown being sufficient or not for  condonation of delay, and 

                                                 
1 (2005) 6 SCC 344 
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so the impugned order cannot be sustained on this ground as well 

which deserves to be set aside. 

10. Sri E.V.V.S. Ravi Kumar, learned counsel for the respondent 

submitted that in its application to the Commercial Disputes 

before the Special Courts, the provisions of C.P.C as amended in 

the manner specified in the Schedule under Section 16  of the Act, 

2015, shall only apply as per Section 15(3); and as per the 

amended provision, the Special Court has no power to accept the 

written statement beyond the statutory period of 120 days which  

period cannot be extended in view of Order VIII rules 1 and 10 CPC 

and on expiry of such period the right to file written statement is 

forfeited. He further submitted that on the date of transfer of the 

suit to the Special Court the period of 120 days had already 

expired. The Special Court had no power to extend the time as 

Section 148 CPC does not apply to the Commercial Courts and 

particularly, in view of Order VIII rules 1 & 10 CPC.  He has placed 

reliance on SCG Contracts India Pvt., Limited vs. K.S. 

Chamankar Infrastrure Pvt., Limited and others2. 

11. Sri E.V.V.S. Ravi Kumar further submitted that by the 

impugned order  only the petitioner‘s application for condonation 

of delay in filing I.A.No.32 of 2020 for restoration of I.A.No.2028 of 

2018 has been rejected and therefore the question, if the 

Commercial Courts can extend the period for filing the written 

statement beyond 120 days does not arise in this petition at all.  

He submitted that as there was no sufficient cause shown for 

condonation of delay, the order impugned rejecting I.A.No.31 of 

2020 is perfectly justified and calls for no interference.   

                                                 
2 (2019) 12 Supreme Court Cases 210 
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12. On our specific quarry, Sri Ravi Kumar has fairly not 

disputed  that the very basis of rejection of I.A.No.31 of 2020 is the 

view taken by the court below that the Commercial Court has no 

jurisdiction to extend the period of  filing written statement beyond 

120 days from the date of service  of summons. 

13. A perusal of the impugned judgment clearly shows that the 

learned court below while rejecting the petitioner‘s applications,  

observed that, even assuming for the argument sake that the 

petition filed by the petitioner under Section 5 of the Limitation Act 

for condoning the delay, was to be allowed, the Court below shall 

have no power to receive the written statement filed by the 

petitioner after expiry of the statutory period of 120 days  and on 

such expiry the right to file written statement is forfeited and 

hence, it was not inclined to accept I.A.No.31 of 2020 which was 

accordingly dismissed. In taking the aforesaid view, the court 

below  took into consideration the provisions of Order V Rule 1 

sub-rule (1) 2nd proviso, Order VIII Rules 1 and 10 C.P.C,  and the 

judgment of the Hon‘ble Apex Court in SCG Contracts India Pvt., 

Limited (supra). 

14.  In view of the  aforesaid, the submission of Sri E.V.V.S.Ravi 

Kumar that the question  if the Commercial Court can extend the 

period of 120 days for filing written statement does not arise in the 

present case, cannot be accepted.  Such a question is directly 

involved in the present case so as to consider the legality of the 

judgment under challenge. 

15. The following points arise for our consideration and 

determination:- 
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1. Whether in a suit transferred to the Commercial Court 

from the Regular Civil Court under Section 15(2) of the 

Act, 2015, the Commercial Court has the jurisdiction 

to extend the period of 120 days or grant a fresh period 

beyond 120 days, from the date of service of summons 

on the defendant, for filing the written statement? 

2. Whether the rejection of I.A.No.31 of 2020 and 

I.A.No.32 of 2020 by the Commercial Court is justified? 

 

16. To consider the aforesaid points for determination, it is apt 

to refer to the following provisions of the Act, 2015. 

 Section 15 of the Act, 2015 provides as under: 

―Section 15:- 

 Transfer of pending cases.— 

(1) All suits and applications, including applications 

under the Arbitration and Conciliation Act, 1996 (26 of 

1996), relating to a commercial dispute of a Specified 

Value pending in a High Court where a Commercial 

Division has been constituted, shall be transferred to 

the Commercial Division.  

(2) All suits and applications, including applications 

under the Arbitration and Conciliation Act, 1996 (26 of 

1996), relating to a commercial dispute of a Specified 

Value pending in any civil court in any district or area 

in respect of which a Commercial Court has been 

constituted, shall be transferred to such Commercial 

Court:  

  Provided that no suit or application where the 

final judgment has been reserved by the Court prior to 

the constitution of the Commercial Division or the 

Commercial Court shall be transferred either under 

sub-section (1) or sub-section (2).  

(3) Where any suit or application, including an 

application under the Arbitration and Conciliation 

Act, 1996 (26 of 1996), relating to a commercial 

dispute of Specified Value shall stand transferred 

to the Commercial Division or Commercial Court 

under sub-section (1) or sub-section (2), the 

provisions of this Act shall apply to those 
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procedures that were not complete at the time of 

transfer.  

(4) The Commercial Division or Commercial Court, as 

the case may be, may hold case management hearings 

in respect of such transferred suit or application in 

order to prescribe new timelines or issue such further 

directions as may be necessary for a speedy and 

efficacious disposal of such suit or application in 

accordance  [with Order XV-A] of the Code of Civil 

Procedure, 1908. 

   Provided that the proviso to sub-rule (1) of 

Rule 1 of Order V of the Code of Civil Procedure, 

1908 (5 of 1908) shall not apply to such 

transferred suit or application and the court may, 

in its discretion, prescribe a new time period 

within which the written statement shall be filed.  

(5) In the event that such suit or application is not 

transferred in the manner specified in sub-section (1), 

sub-section (2) or sub-section (3), the Commercial 

Appellate Division of the High Court may, on the 

application of any of the parties to the suit, withdraw 

such suit or application from the court before which it 

is pending and transfer the same for trial or disposal 

to the Commercial Division or Commercial Court, as 

the case may be, having territorial jurisdiction over 

such suit, and such order of transfer shall be final and 

binding‖.  

17. Section 16 of the Act, 2015 provides as under: 

 
“Section:16:-  Amendments to the Code of Civil 

Procedure, 1908 in its application to commercial 

disputes.— 

(1) The provisions of the Code of Civil Procedure, 1908 

(5 of 1908) shall, in their application to any suit in 

respect of a commercial dispute of a Specified Value, 

stand amended in the manner as specified in the 

Schedule.  

(2) The Commercial Division and Commercial Court 

shall follow the provisions of the Code of Civil 

Procedure, 1908 (5 of 1908), as amended by this Act, 
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in the trial of a suit in respect of a commercial dispute 

of a Specified Value.  

(3) Where any provision of any Rule of the 

jurisdictional High Court or any amendment to the 

Code of Civil Procedure, 1908 (5 of 1908), by the State 

Government is in conflict with the provisions of the 

Code of Civil Procedure, 1908, as amended by this Act, 

the provisions of the Code of Civil Procedure as 

amended by this Act shall prevail.‖ 

 
18. A bare reading of Section 15 (2) of the Act, 2015 shows that 

all suits and applications, including application under the 

Arbitration and Conciliation Act, 1996 relating to a commercial 

dispute of a Specified Value pending in any civil court in any 

district or area in respect of which a Commercial Court has been 

constituted, shall be transferred to such Commercial Court, with 

the exception that if final judgment has been reserved such case 

shall not be transferred.   

19. As per sub section (3) of Section 15, to those cases, i.e., the 

cases  which shall stand transferred to the Commercial Division or 

Commercial Court under sub-section (1) or sub-section (2) of 

Section 15, the provisions of the Act, 2015 shall apply, to those 

procedures that were not complete at the time of transfer.  Section 

15(3), therefore, provides for the  applicability of the  provisions of 

the Act, 2015 to a case transferred to the  Commercial Court to 

those procedures that were not complete at the time of transfer.  

20. Section 16 of the Act, 2015 amends certain provisions of 

CPC in respect of the Commercial dispute  of a specified value, as 

per the schedule and such amended provision of CPC shall be 

applied by the Commercial Courts in the trial of the suit of 

Commercial dispute of  a specified value and in case of any  
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conflict between  any provision of any rule of the jurisdictional 

High Court or any amendment to CPC by the  State Government 

and the provision of the CPC as amended by the Act, 2015, the 

provisions of CPC as amended by the Act, 2015 shall prevail. 

21. In view of the aforesaid provisions of Section 15(3) that the 

provisions of the Act, 2015 shall apply to those procedures that 

were not complete at the time of transfer, the stage of the present 

suit at the time of its transfer to the commercial court, requires 

consideration.  

22.  It is undisputed that at the time of transfer the petitioner‘s 

application for  enlargement of time to file written statement under 

section 148  r/w Section 151 CPC being I.A.No.2028 of 2018, was 

pending before the regular civil court.  The provisions of Order VIII 

rule 1 CPC applicable to such regular civil court, as per the law 

declared by Hon‘ble the Apex Court in the case of  Salem 

Advocate Bar Association (Supra) are part of procedural law and 

are directory.    A prayer for extension of time to file written 

statement may be allowed beyond the statutory period, by way of 

exception, though not frequently or in a routine manner. We are 

not applying Salem Advocate Bar Association (supra) to the 

present case, but we have referred this case to point out that 

before the regular civil court, the suit was at the stage of the 

written statement, if it was to be accepted or not and there was no 

statutory bar in its acceptance subject of course on the principles 

as laid down in Salem Advocate Bar Association (supra).  There 

was also no forfeiture of the right of the petitioner to file written 

statement after the statutory period of 90 days as applicable before 

the regular civil court.  To put it, differently, at the time of transfer 
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of the suit to the Commercial Court, the procedure as regards filing 

of the written statement had not been completed.  If the 

petitioner‘s application for extension of time to file written 

statement had been rejected by the regular civil court or by 

statutory provision,  on expiry of statutory  period, the right to file 

written statement had already been forfeited before the regular civil 

court itself, the  position might have been different. 

23. Now we proceed to consider the applicability of the 

provisions of the Code of Civil Procedure as amended by the Act, 

2015 with respect to the filing of the written statement. 

24. It would be apt to refer Order V Rule 1 CPC in its application 

to the Commercial Court which reads as under: 

 ISSUE AND SERVICE OF SUMMONS: 

Issue of summons: 

1. "Summons" 

  (1) When a suit has been duly instituted, a summons may be 

issued to the defendant to appear and answer the claim and to file the 

written statement of his defence, if any, within thirty days from the 

date of service of summons on that defendant: 

  Provided that no such summons shall be issued when a 

defendant has appeared at the presentation of plaint and admitted the 

plaintiff‘s claim. 

  Provided further  that where the defendant fails to file the 

written statement within the said period of thirty  days, he shall be 

allowed to file the written statement on such  other day, as may be 

specified by the Court, for reasons to be recorded in writing and on 

payment of such costs as the Court deems fit, but which shall not be 

later than one hundred twenty days from the date of service of 

summons and on expiry of one  hundred twenty days  from the date of 

service of summons, the defendant shall forfeit the right to file the 

written statement and the Court shall not allow the written statement 

to be taken on record.‖ 

25. It is also apt to reproduce Order VIII Rules 1 and 10 CPC 

applicable to the Commercial Courts as under:- 
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Order VIII Rule 1 of CPC. 

―1. WRITTEN STATEMENT:- 

(1) The defendant shall, at or before the first hearing or within 

such time as the Court may permit, present a written 

statement of his defence. 

Provided that where the defendant fails to file the 

written statement within the said period of thirty days, he 

shall be allowed to file the written statement on such other 

day, as may be specified by the Court, for reason to be 

recorded in writing and on payment of such costs as the court 

deems fit, but which shall not be later than one hundred 

twenty days from the date of service of summons and on 

expiry of one hundred twenty days from the date of service of 

summons, the defendant shall forfeit the right to file the 

written statement and the court shall not allow the written 

statement to be taken on record.‖ 

Order VIII Rule 10 CPC: 

“10. Procedure when party fails to present written statement 

called for by court. 

 Where any party from whom a written statement is 

required under rule 1 or 9 fails to present the same within 

the time permitted or fixed by the Court, as the case may be, 

the Court shall pronounce judgment against him or make 

such order in relation to the suit as it thinks fit and on the 

pronouncement of such judgment, a decree shall be drawn 

up.‖ 

26. According to Order V Rule 1(1) CPC, the defendant has to file 

the written statement within the period of 30 days from the date of 

service of  summons on such defendant and if he fails to file 

written statement within such period, he shall be allowed to file the 

written statement on such other day as may be specified by the 
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court which shall not be later than 120 days from the date of 

service of summons and on expiry of said 120 days the defendant 

shall forfeit the right to file the written statement and the court 

shall not allow the written statement to be taken on record.  Order 

VIII rule 1 CPC also provides the same and  the proviso to rule 10 

of Order VIII states that no court shall make an order to extend the 

time provided under rule 1 of Order VIII for filing the written 

statement. 

27. In SCG Contracts India Private Limited (supra), the 

Hon‘ble Supreme Court on consideration of the provisions of Order 

V Rule 1, Order VIII Rules 1 and 10 CPC held that a written 

statement is to be filed within a period of 30 days.  However, grace 

period of further 90 days is granted which the court may employ 

for reasons to be recorded in writing and on payment of such costs 

as it deems fit to allow such written statement to come on record.  

Beyond 120 days from the date of service of summons, the 

defendant shall forfeit the right to file the written statement and 

the court shall not allow the written statement to be taken on 

record.  It further held that the court has no further power to 

extend the time beyond this period of 120 days.  In view of the 

consequence of forfeiting the right to file the written statement, 

non extension of any further time and the fact that the court shall 

not allow the written statement to be taken on record as provided 

by the provisions of Order V rule1, Order VIII rules 1 and 10, it 

was held that earlier law on Order VIII rule 1 CPC on the filing of 

the written statement under Order VIII rule 1 has now been set at 

naught. 
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28. It is apt to refer paragraphs 8 to 11 of the SCG Contracts 

India Private Limited (supra) which are being reproduced as 

under:- 

―8)  The Commercial Courts, Commercial Division 

and Commercial Appellate Division of High Courts Act, 

2015 came into force on 23.10.2015 bringing in their 

wake certain amendments to the Code of Civil 

Procedure. In Order V, Rule 1, sub-rule (1), for the 

second proviso, the following proviso was substituted: 

  ―Provided further that where the defendant fails 

to file the written statement within the said period of 

thirty days, he shall be allowed to file the written 

statement on such other days, as may be specified by 

the Court, for reasons to be recorded in writing and on 

payment of such costs as the court deems fit, but 

which shall not be later than one hundred twenty days 

from the date of service of summons and on expiry of 

one hundred and twenty days from the date of service 

of summons, the defendant shall forfeit the right to file 

the written statement and the court shall not allow the 

written statement to be taken on record.‖  

 Equally, in Order VIII Rule 1, a new proviso was 

substituted as follows: 

―Provided that where the defendant fails to file 

the written statement within the said period of thirty 

days, he shall be allowed to file the written statement 

on such other day, as may be specified by the court, 

for reasons to be recorded in writing and on payment 

of such costs as the Court deems fit, but which shall 

not be later than one hundred and twenty days from 

the date of service of summons and on expiry of one 

hundred and twenty days from the date of service of 

summons, the defendant shall forfeit the right to file 

the written statement and the court shall not allow the 

written statement to be taken on record.‖  
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This was re-emphasized by re-inserting yet 

another proviso in Order VIII Rule 10 CPC, which 

reads as under:- 

  ―10. Procedure when party fails to present 

written statement called for by Court.- Where any 

party from whom a written statement is required under 

Rule 1 or Rule 9 fails to present the same within the 

time permitted or fixed by the Court, as the case may 

be, the Court shall pronounce judgment against him, 

or make such order in relation to the suit as it thinks 

fit and on pronouncement of such judgment a decree 

shall be drawn up. 

  Provided further that no Court shall make an 

order to extend the time provided under Rule 1 of this 

Order for filing of the written statement.‖  

  A perusal of these provisions would show that 

ordinarily a written statement is to be filed within a 

period of 30 days. However, grace period of a further 

90 days is granted which the Court may employ for 

reasons to be recorded in writing and payment of such 

costs as it deems fit to allow such written statement to 

come on record. What is of great importance is the fact 

that beyond 120 days from the date of service of 

summons, the defendant shall forfeit the right to file 

the written statement and the Court shall not allow the 

written statement to be taken on record. This is further 

buttressed by the proviso in Order VIII Rule 10 also 

adding that the Court has no further power to extend 

the time beyond this period of 120 days. 

9) In State of Bihar v. Bihar Rajya Bhumi Vikas Bank 

Samiti3 a  question was raised as to whether Section 

34(5) of the Arbitration and Conciliation Act, 1996, inserted 

by Amending Act 3 of 2016 is mandatory or directory. In 

para 11 of the said judgment, this Court referred to Kailash 

                                                 
3 (2018) 9 SCC 472 
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vs. Nanhku4, referring to the text of Order 8 Rule 1 as it 

stood pre the amendment made by the Commercial Courts 

Act. It also referred to the Salem Advocate Bar Association 

vs. Union of India (supra), which, like the Kailash judgment, 

held that the mere expression ―shall‖ in Order 8 Rule 1 

would not make the provision mandatory. This Court then 

went on to discuss in para 17 State vs. N.S. Gnaneswaran5, 

in which Section 154(2) of the Code of Criminal Procedure 

was held to be directory inasmuch as no consequence was 

provided if the Section was breached. In para 22 by way of 

contrast to Section 34, Section 29-A of the Arbitration Act 

was set out. This Court then noted in para 23 as under: 

―23. It will be seen from this provision that, unlike Sections 

34(5) and (6), if an award is made beyond the stipulated or 

extended period contained in the section, the consequence of 

the mandate of the arbitrator being terminated is expressly 

provided. This provision is in stark contrast to Sections 34(5) 

and (6) where, as has been stated hereinabove, if the period 

for deciding the application under Section 34 has elapsed, no 

consequence is provided. This is one more indicator that the 

same Amendment Act, when it provided time periods in 

different situations, did so intending different consequences.‖ 

 

10)  Several High Court judgments on the amended Order 

VIII Rule 1 have now held that given the consequence of non-

filing of written statement, the amended provisions of the 

CPC will have to be held to be mandatory. [See Oku Tech 

Private Limited vs. Sangeet Agarwal & Ors. by a learned 

Single Judge of the Delhi High Court dated 11.08.2016 in CS 

(OS) No. 3390/2015 as followed by several other judgments 

including a judgment of the Delhi High Court in Maja 

Cosmetics vs. Oasis Commercial Pvt. Ltd. 2018 SCC Online 

Del 6698. 
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11)  We are of the view that the view taken by the 

Delhi High Court in these judgments is correct in view 

of the fact that the consequence of forfeiting a right to 

file the written statement; non-extension of any further 

time; and the fact that the Court shall not allow the 

written statement to be taken on record all points to 

the fact that the earlier law on Order VIII Rule 1 on the 

filing of written statement under Order VIII Rule 1 has 

now been set at naught.‖ 

29. In Deshraj vs. Balakishan (dead through proposed legal 

representative Ms. Rohini6 it has been held by the Hon‘ble Apex 

Court that the Commercial Courts Act, 2015 through Section 16 

has amended the CPC in its application to Commercial Disputes, 

and  post coming into force of the aforesaid Act, there are two  

regimes  of civil procedure.  Whereas commercial disputes as 

defined under Section 2(c) of the Commercial Act, 2015 are 

governed by CPC as amended by  Section 16 of the said  Act and 

all other non-commercial disputes fall within the ambit of un-

amended (all  original provisions of CPC).  It was further held that 

as regards the time line for filing of the written statement in a non-

commercial dispute the un-amended Order VIII rule 1 CPC 

continues to be directory and does not do away with the exercise of 

discretion of the court to condone certain delays.  The mandatory 

nature of the time line prescribed for filing of the written statement 

and the lack of discretion in the court to condone any delay was 

held to be applicable only to the commercial disputes before the 

Commercial Courts. 
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30. It is apt to refer paragraphs 10 to 13 of Deshraj vs. 

Balakishan (dead through proposed legal representative Ms. 

Rohini (supra) which are being reproduced as under:- 

―10. At the outset, it must be noted that the 

Commercial Courts Act, 2015 through Section 16 has 

amended the CPC in its application to commercial 

disputes to provide as follows: 

―16. Amendments to the Code of Civil Procedure, 1908 

in its application to commercial disputes.—(1) The 

provisions of the Code of Civil Procedure, 1908 (5 of 

1908) shall, in their application to any suit in respect 

of a commercial dispute of a Specified Value, stand 

amended in the manner as specified in the Schedule. 

(2) The Commercial Division and Commercial Court 

shall follow the provisions of the Code of Civil 

Procedure, 1908 (5 of 1908), as amended by this Act, 

in the trial of a suit in respect of a commercial dispute 

of a specified value. 

(3) Where any provision of any Rule of the 

jurisdictional High Court or any amendment to the 

Code of Civil Procedure, 1908, by the State 

Government is in conflict with the provisions of the 

Code of Civil Procedure, 1908 (5 of 1908), as amended 

by this Act, the provisions of the Code of Civil 

Procedure as amended by this Act shall prevail. 

11.  Hence, it is clear that post coming into force of 

the aforesaid Act, there are two regimes of civil 

procedure. Whereas commercial disputes [as defined 

under Section 2(c) of the Commercial Courts Act, 2015] 

are governed by the CPC as amended by Section 16 of 

the said Act; all other noncommercial disputes fall 

within the ambit of the unamended (or original) 

provisions of CPC. 
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12.  The judgment of Oku Tech (supra) relied upon 

the learned Single Judge is no doubt good law, as 

recently upheld by this Court in SCG Contracts India 

Pvt. Ltd.(supra) but its ratio concerning the mandatory 

nature of the timeline prescribed for filing of written 

statement and the lack of discretion with Courts to 

condone any delay is applicable only to commercial 

disputes, as the 3 AIR 2019 SC 2691 judgment was 

undoubtedly rendered in the context of a commercial 

dispute qua the amended Order VIII Rule 1 CPC. 

13.  As regard the timeline for filing of written 

statement in a non commercial dispute, the 

observations of this Court in a catena of decisions, 

most recently in Atcom Technologies Ltd. v. Y.A. 

Chunawala and Co.7, holds the field. Unamended 

Order VIII Rule I, CPC continues to be directory and 

does not do away with the inherent discretion of 

Courts to condone certain delays.‖ 

31. In view of the aforesaid judgments of the Hon‘ble Apex Court, 

it is well settled that in Commercial Disputes of a specified value 

before the commercial courts, the time limit for filing written 

statement as specified under Order V rule 1 and Order VIII Rules 1 

and 10 is mandatory, which cannot be extended beyond 120 days 

from the date of service of summons on the defendant and on 

expiry of 120 days, the right of the defendant to file written 

statement is forfeited. 

32. But, here we are concerned with a case where the suit 

originally instituted in the civil court was transferred to the 

commercial court under Section 15(2) of the Act, 2015.  What we 

find is that SCG Contracts India Private Limited (supra) is not a 
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case, in which the suit was transferred to the Commercial Court 

from the regular civil court.  

33.  With respect to a case which is transferred to the Commercial 

Division or Commercial Court from the High Court or civil court as 

case may be under Section 15(1) or Section 15(2) of the Act, 2015,  

respectively; sub section (4) of section 15 provides that the 

Commercial Division or Commercial Court as the case may be may 

hold case management hearing in respect of such transferred suit 

or application in order to prescribe new timelines or issue such 

further directions as may be necessary for a speedy and efficacious 

disposal of such suit or application in accordance with Order XIVA 

of the C.P.C, 1908.  The proviso to  sub rule (4) then provides that 

the proviso to sub-rule (1) of rule 1 of  Order V of the CPC shall not 

apply to such transferred suit or application and the court may, in 

its discretion, prescribe a new time period within which the written 

statement shall be filed. 

34. The provision of Section 15(4) of the Act, 2015 was not under 

consideration in SCG Contract India Private Limited (Supra) 

which fortifies that, that was not a case of a suit transferred to the 

Commercial Court from the civil court of its institution.  

35. We have already considered and held above that at the time 

of transfer of the suit to the Commercial Court it was at the stage 

of the acceptance of the written statement.  The stage of filing of 

the written statement had not been completed before the regular 

civil court.  Consequently, filing of the written statement would be 

governed by the provisions of the Act, 2015. The amended 

provisions of the CPC through Section 16 as applicable to the 

2022:APHC:1370



22 

 

Commercial Courts Act read with Section 15(4) of the Act, 2015 

shall govern the field. 

36. The applicability of proviso to sub rule (1) of rule(1) of Order 

V CPC has been expressly excluded to the suits or applications 

transferred to the Commercial Court  and the Commercial Court 

has been vested with  the discretion to prescribe a new time  period 

within which the written statement shall be filed. When both the 

provisions i.e., the proviso to sub-rule(1) of rule-(1) of Order V and 

the proviso to Section 15 (4) of the Act, 2015 are read together, the 

apparent conclusion is that on expiry of 120 days from the date of 

service of summons if written statement is not filed, the right to file 

written statement cannot be forfeited, because of the non 

applicability  of 2nd proviso to Order V Rule(1) sub rule(1) to a suit 

transferred to the Commercial Court under Section  15(1) or (2) 

and the time limit of 120 days specified in 2nd  proviso to sub rule 

(1) of rule 1 of  Order V CPC also looses significance firstly because 

of its non applicability and secondly because said Section 15(4) 

itself provides that the Commercial Court in such a transferred 

case may in its discretion provide a new time period for filing 

written statement within which the written statement shall be filed. 

37. Here, we notice an anomaly in the statutory provisions.  A 

comparative study of the second proviso to Order V rule 1 sub-

rule(1) CPC and the proviso to Order VIII rule 1 CPC as amended 

through Section 16 of the Act, 2015 shows that both the provisos 

are verbatim the same.   Section 15(4) of the Act, 2015, which 

expressly excludes the applicability of the proviso to sub rule(1) of 

rule(1) of Order V CPC, is silent about the proviso to rules 1 and 10 

of Order VIII.   On the one hand, proviso to sub rule 1 of rule 1 of 
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Order V CPC shall not apply, meaning thereby that with respect to 

the suits or applications transferred to the Commercial Court  from 

the civil court under Section 15(1) or (2) the right of the defendant 

to file written statement  shall not be forfeited even if the same is 

not filed within a period of 120 days from the date of service of 

summons and further, in view of Section 15(4) itself, the 

commercial court may in its discretion prescribe a new time period 

within which the written statement shall be filed, but on the other 

hand,  in view of the proviso to Order VIII rule 1 CPC on expiry of 

120 days, the right of the defendant to file the written statement, if 

the written statement is not filed within that time-limit, shall be 

forfeited and the court shall not allow the written statement to be 

taken on record on expiry of such period  nor the court shall 

extend the time for filing the written statement in view of rule 10 of 

Order VIII CPC.  Both the provisions i.e Section 15(4) proviso and 

Order VIII rules 1 and 10, therefore apparently can not be given 

effect to at the same time.   

38. This anomaly is to be resolved and for that we advert to the 

principles of interpretation of statutes. 

 
39.  In Kanai Lal Sur versus Paramnidhi Sadhukhan8 the 

Hon'ble Apex Court observed as under (at page 367 of the report):  

 

"In support of his argument Mr. Chatterjee has naturally 

relied on the observations made by Barons of the Exchequer 

in Heydon's case. Indeed these observations have been so 

frequently cited with approval by courts administering 

provisions of welfare enactments that they have now 

attained the status of a classic on the subject and their 
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validity cannot be challenged. However, in applying these 

observations to the provisions of any statute, it must 

always be borne in mind that the first and primary rule 

of construction is that the intention of the Legislature 

must be found in the words used by the Legislature 

itself. If the words used are capable of one construction 

only then it would not be open to the courts to adopt any 

other hypothetical construction on the ground that such 

hypothetical construction is more consistent with the 

alleged object and policy of the Act. The words used in the 

material provisions of the statute must be interpreted in 

their plain grammatical meaning and it is only when such 

words are capable of two constructions that the question of 

giving effect to the policy or object of the Act can legitimately 

arise. When the material words are capable of two 

constructions, one of which is likely to defeat or impair the 

policy of the Act whilst the other construction is likely to 

assist the achievement of the said policy, then the courts 

would prefer to adopt the latter construction. It is only in 

such cases that it becomes relevant to consider the mischief 

and defect which the, Act purports to remedy and correct." 

 
40.  In Mukund Dewangan versus Oriental Insurance Co. 

Ltd.9 the Hon'ble Supreme Court has held as under in Para 

Nos. 31, 32, 35 and 36:- 

 "31. It is a settled proposition of law that while 

interpreting a legislative provision, the intention of the 

Legislature, motive and the philosophy of the relevant 

provisions, the goals to be achieved by enacting the 

same, have to be taken into consideration. 

32. In Principles of Statutory Interpretation by Justice 

G.P. Singh, it has been observed that a statute is an edict of 

a legislature and the conventional way of interpreting or 

construing a statute is to seek the intention of its maker. 

The duty of the judicature is to act upon the true intention 

of the legislature - men's or sentential logic. If a statutory 
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provision is open to more than one interpretation, the Court 

has to choose that interpretation which furthers the 

intention of the legislature as laid down in Venkataswamy 

Naidu R. v. Narasram Naraindas AIR 1966 SC 361 and 

District Mining Officer vs. Tata Iron and Steel Co. AIR 2001 

(7) SCC 358. Lord Cranworth L.C. in Jane Straford Boyse v. 

John T. Rossborough 10 ER 1192 (HL) has observed: "There 

is no possibility of mistaking midnight for noon, but at what 

precise moment Twilight becomes darkness is hard to 

determine." As observed in Muray v. Foyle Meats Ltd. (1999) 

3 All ER 769, faced with such problems, the Court is also 

conscious of a dividing line, but Court has to be conscious 

not to divert its attention from the language used in the 

statutory provision and encourage an approach not 

intended by the legislature. The first and primary rule of 

construction is that the intention of the legislature must be 

found in the words used by Legislature itself, as held in 

Kannai Lal Sur v. Paramnidhi Sadhukhan AIR 1967 SC 

907. Each word, phrase or sentence is to be construed in 

the light of the general purpose of the Act itself as held in 

Poppatlal Shah v. State of Madras AIR 1953 SC 274, 

Girdharilal & Sons v. Balbir Nath Mathur (1986) 2 SCC 237 

and Atma Ram Mittal v. Ishwar Singh Punia (1988) 4 SCC 

284. 

 35.The conclusion, that the language used by the 

legislature is plain or ambiguous can only be arrived at by 

studying the statute as a whole. Every word and expression 

which the legislature uses have to be given its proper and 

effective meaning, as the Legislature uses no expression 

without purpose and meaning. The principle that the 

statute must be read as a whole is equally applicable to 

different parts of the same section. The section must be 

construed as a whole whether or not one of the parts is a 

saving clause or a proviso. It is not permissible to omit any 

part of it, the whole section should be read together as held 

in The State of Bihar v. Hira Lal Kejriwal & Anr., AIR 1960 

SC 47. 
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 36. The author has further observed that the courts 

strongly lean against a construction which reduces the 

statutes to a futility as held in M. Pentiah & Ors. v. 

Muddala Veeramallappa AIR 1961 SC 1107 and Tinsukhia 

Electric Supply Co. Ltd. v. State of Assam & Ors. (1989) 3 

SCC 709. When the words of a statute are clear or 

unambiguous i.e. they are reasonably susceptible to only 

one meaning, the courts are bound to give effect to that 

meaning irrespective of the consequences as held in Nelson 

Motis v. Union of India & Anr. (1992) 4 SCC 711, 

Gurudevdatta VKSSS Maryadit & Ors. v. State of 

Maharashtra & Ors., (2001) 4 SCC 534 and Nathi Devi v. 

Radha Devi Gupta (2005) 2 SCC 271. It is also a settled 

proposition of law that when the language is plain and 

unambiguous and admits of only one meaning no question 

of construction of a statute arises for the Act speaks for 

itself as held in State of Uttar Pradesh v. Vijay Anand 

Maharaj AIR 1963 SC 946." 

41. In Council of Architecture vs. Mukesh Goyal and 

others10, the Hon‘ble Apex Court reiterated that it is well settled 

that the first and best method of determining the intention of the 

legislature is the very words chosen by the legislature to have the 

force of law. In other words, the intention of the legislature is best 

evidenced by the text of the statute itself. However, where a plain 

reading of the text of the statute leads to an absurd or 

unreasonable meaning, the text of the statute must be construed 

in light of the object and purpose with which the legislature 

enacted the statute as a whole. Where it is contended that a 

particular interpretation would lead to defeating the very object of 

a legislation, such an interpretative outcome would clearly be 

absurd or unreasonable. 
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42. In Nathi Devi versus Radha Devi Gupta11, the Constitution 

Bench of the Hon'ble Apex Court held as under in paras 13 to 14:- 

"13. The interpretative function of the Court is to 

discover the true legislative intent. It is trite that in 

interpreting a statute the Court must, if the words are clear, 

plain, unambiguous and reasonably susceptible to only one 

meaning, give to the words that meaning, irrespective of the 

consequences. Those words must be expounded in their 

natural and ordinary sense. When a language is plain and 

unambiguous and admits of only one meaning no question 

of construction of statute arises, for the Act speaks for itself. 

Courts are not concerned with the policy involved or that 

the results are injurious or otherwise, which may follow 

from giving effect to the language used. If the words used 

are capable of one construction only then it would not be 

open to the Courts to adopt any other hypothetical 

construction on the ground that such construction is more 

consistent with the alleged object and policy of the Act. In 

considering whether there is ambiguity, the Court must 

look at the statute as a whole and consider the 

appropriateness of the meaning in a particular context 

avoiding absurdity and inconsistencies or 

unreasonableness which may render the statute 

unconstitutional.  

14. It is equally well settled that in interpreting a 

statute, effort should be made to give effect to each and 

every word used by the Legislature. The Courts always 

presume that the Legislature inserted every part thereof 

for a purpose and the legislative intention is that every 

part of the statute should have effect. A construction 

which attributes redundancy to the legislature will not 

be accepted except for compelling reasons such as 

obvious drafting errors. (See State of U.P. and others vs. 

Vijay Anand Maharaj : AIR 1963 SC 946 ; Rananjaya Singh 

vs. Baijnath Singh and others : AIR 1954 SC 749 ; Kanai Lal 
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Sur vs. Paramnidhi Sadhukhan : AIR 1957 SC 907; Nyadar 

Singh vs. Union of India and others : AIR 1988 SC 1979 ; 

J.K. Cotton Spinning and Weaving Mills Co. Ltd. vs. State of 

U.P. : AIR 1961 S.C. 1170 and Ghanshyam Das vs. Regional 

Assistant Commissioner, Sales Tax : AIR 1964 S.C. 766).  

 

43. In Sagar Pandurang Dhundare versus Keshav Aaba Patil12  

the Hon'ble Supreme Court has held that there is a limited extent 

to which the court can interpret a provision so as to achieve the 

legislative intent. That is in a situation, where such an 

interpretation is permissible, otherwise feasible, when it is 

absolutely necessary and where intention is clear but the words 

used are either inadequate or ambiguous.  

 
44. In Commissioner of Customs (Import), Mumbai versus 

Dilip Kumar & Co.13 the Constitution Bench of the Hon'ble 

Supreme Court has held as under in paragraph nos. 16, 17 and 

20:-  

       "16. An Act of Parliament/Legislature cannot 

foresee all types of situations and all types of 

consequences. It is for the Court to see whether a 

particular case falls within the broad principles of law 

enacted by the Legislature. Here, the principles of 

interpretation of statutes come in handy. In spite of the fact 

that experts in the field assist in drafting the Acts and 

Rules, there are many occasions where the language 

used and the phrases employed in the statute are not 

perfect. Therefore, Judges and Courts need to interpret 

the words.  

        17. In doing so, the principles of interpretation have 

been evolved in common law. It has also been the practice 

for the appropriate legislative body to enact Interpretation 
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Acts or General Clauses Act. In all the Acts and Regulations, 

made either by the Parliament or Legislature, the words and 

phrases as defined in the General Clauses Act and the 

principles of interpretation laid down in General Clauses Act 

are to be necessarily kept in view. If while interpreting a 

Statutory law, any doubt arises as to the meaning to be 

assigned to a word or a phrase or a clause used in an 

enactment and such word, phrase or clause is not 

specifically defined, it is legitimate and indeed mandatory to 

fall back on General Clauses Act. Notwithstanding this, we 

should remember that when there is repugnancy or conflict 

as to the subject or context between the General Clauses 

Act and a statutory provision which falls for interpretation, 

the Court must necessarily refer to the provisions of statute.  

       20. It is well accepted that a statute must be construed 

according to the intention of the Legislature and the Courts 

should act upon the true intention of the legislation while 

applying law and while interpreting law. If a statutory 

provision is open to more than one meaning, the Court has 

to choose the interpretation which represents the intention 

of the Legislature. In this connection, the following 

observations made by this Court in District Mining Officer 

vs. Tata Iron and Steel Co., (2001) 7 SCC 358, may be 

noticed:  

"... A statute is an edict of the Legislature and in 

construing a statute, it is necessary, to seek the intention 

of its maker. A statute has to be construed according to 

the intent of them that make it and the duty of the Court 

is to act upon the true intention of the Legislature. If a 

statutory provision is open to more than one 

interpretation the Court has to choose that interpretation 

which represents the true intention of the Legislature. 

This task very often raises the difficulties because of 

various reasons, inasmuch as the words used may not be 

scientific symbols having any precise or definite meaning 

and the language may be an imperfect medium to convey 

one's thought or that the assembly of Legislatures 
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consisting of persons of various shades of opinion 

purport to convey a meaning which may be obscure.  

       It is impossible even for the most imaginative 

Legislature to forestall exhaustively situations and 

circumstances that may emerge after enacting a 

statute where its application may be called for. 

Nonetheless, the function of the Courts is only to 

expound and not to legislate. Legislation in a modern 

State is actuated with some policy to curb some public 

evil or to effectuate some public benefit. The legislation is 

primarily directed to the problems before the Legislature 

based on information derived from past and present 

experience. It may also be designed by use of general 

words to cover similar problems arising in future. But, 

from the very nature of things, it is impossible to 

anticipate fully the varied situations arising in future 

in which the application of the legislation in hand 

may be called for, and, words chosen to communicate 

such indefinite referents are bound to be in many 

cases lacking in clarity and precision and thus giving 

rise to controversial questions of construction. The 

process of construction combines both literal and 

purposive approaches. In other words the legislative 

intention i.e., the true or legal meaning of an enactment 

is derived by considering the meaning of the words used 

in the enactment in the light of any discernible purpose 

or object which comprehends the mischief and its remedy 

to which the enactment is directed..."  

45. In Shilpa Mittal vs. State (NCT of Delhi) and another14, the 

Hon‘ble Apex Court held that if the intention of the Legislature is 

absolutely clear from the objects and reasons of the Act then the 

Court can correct errors made by the person who drafted the 

legislation and may write down or omit/delete/add words to serve 
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the purpose of the legislation and ensure that the legislation is 

given a meaning which was intended to by the Legislature.  

46. It is apt to refer Paragraphs 28 and 29 of Shilpa Mittal 

(supra) which are reproduced as under:- 

―28. There can be no quarrel with the submission 

made by Mr. Siddharth Luthra that in a given 

circumstance, this Court can even add or subtract 

words from a statute. However, this can be done only 

when the intention of the Legislature is clear. We not 

only have to look at the principles of statutory 

interpretation but in the present case, the 

conundrum we face is that how do we decipher the 

intention of the Legislature. It is not necessary that 

the intention of the Legislature is the one what the 

judge feels it should be. If the intention of the 

Legislature is clear then the Court can get over 

the inartistic or clumsy wording of the 

statute. However, when the wording of the statute 

is clear but the intention of the Legislature is 

unclear, the Court cannot add or subtract words 

from the statute to give it a meaning which the 

Court feels would fit into the scheme of things. 

29. There can be no manner of doubt that if the 

intention of the Legislature is absolutely clear from 

the objects and reasons of the Act then the Court can 

correct errors made by the person who drafted the 

legislation and may write down or 

omit/delete/add words to serve the purpose of the 

legislation and ensure that the legislation is given 

a meaning which was intended to by the 

Legislature. The issue is whether in the present case 

we can clearly hold what was the intention of the 

Legislature.‖ 
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47. In  Managing Director, Chhattisgarh State Cooperative 

Bank Mayadit vs. Zila Sahkari Kendriya Bank Maryadit and 

others15, the Hon‘ble Apex Court held that it is a settled principle 

of law that where two provisions of an enactment appear to 

conflict, courts must adopt interpretation which harmonizes to the 

best extent possible both provisions.  It further held that where two 

provisions conflict, courts may enquire which of the two provisions 

is specific in nature and where it was intended that the specific 

provision is carved out from the application of the general 

provision.  The general provision operates, save and except in 

situations covered by the specific provision. The rationale behind 

this principle of statutory construction is that where there appears 

a conflict between two provisions, it must be presumed that the 

legislature did not intend a conflict and a subject-specific provision 

governs those situations in exclusion to the operation of the 

general provision. 

48. It is apt to reproduce paragraphs 33 to 36 of Chhatisgarh 

State Cooperative Bank Mayadit (supra) as under:- 

―33.  It is a settled principle of law that where two 

provisions of an enactment appear to conflict, courts must 

adopt an interpretation which harmonises, to the best 

extent possible, both provisions. Justice G P Singh in his 

seminal work Principles of Statutory Interpretation states: 

―To harmonise is not to destroy. A familiar approach in all 

such cases is to find out which of the two apparently 

conflicting provisions in more general and which is more 

specific and to construe the more general one as to 

exclude the more specific…The principle is expressed in 

the maxims Generalia specialibus non derogant and 
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Generalibus specialia.‖ Similarly, Craies in Statute Law 

states: 

 ―The rule is, that whenever there is a particular 

enactment and a general enactment in the same statute, 

and the latter, taken in its most comprehensive sense, 

would overrule the former, the particular enactment must 

be operative, and the general enactment must be taken to 

affect only the other parts of the statute to which it may 

properly apply.‖ Where two provisions conflict, courts may 

enquire which of the two provisions is specific in nature 

and whether it was intended that the specific provision is 

carved out from the application of the general provision. 

The general provision operates, save and except in 

situations covered by the specific provision. The rationale 

behind this principle of statutory construction is that were 

there appears a conflict between two provisions, it must be 

presumed that the legislature did not intend a conflict and 

a subject-specific provision governs those situations in 

exclusion to the operation of the general provision. 

 

34. In an early decision of this Court in JK Cotton 

Spinning and Weaving Mills Co Ltd v State of Uttar 

Pradesh10, a three judge Bench of this Court considered 

whether the principle applied to conflicts within the same 

enactment. 

Clause 5(a) of the Government Order dated 10 May 1948 

conferred upon, inter alia, any employee or a registered 

trade union of employers the right to move the Board 

constituted under the Order to initiate an enquiry into an 

industrial dispute. Clause 23 stipulated that where an 

enquiry is pending before the Regional Conciliation 

Officer, notwithstanding the pendency of a case before 

the Board or Industrial Court, no employer shall 

discharge or dismiss any workman. Under Clause 24, an 

order of the Board, unless modified in appeal, was final 

and conclusive. The appellant, representing the 

employer‘s union, contended that once an order is made 
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under Clause 5(a), Clause 23 has no application and the 

employer may proceed to dismiss the workmen. The 

Court rejected the contention noting that any employer 

could defeat the provisions of Clause 23 merely by an 

application under Clause 5(a). The Court held that 

Clause 23 was made with a definite purpose. 

Consequently, where an enquiry was pending under 

Clause 23, an application under Clause 5(a) was barred. 

The Court held: 

―9…We reach the same result by applying another well- 

known rule of construction that general provisions yield 

to special provisions. The learned Attorney-General 

seemed to suggest that while this rule of construction is 

applicable to resolve the conflict between the general 

provision in one Act and the special provision in another 

Act, the rule cannot apply in resolving a conflict between 

general and special provisions in the same legislative 

instrument. This suggestion does not find support in 

either principle or authority. The rule that general 

provisions should yield to specific provisions is not an 

arbitrary principle made by lawyers and Judges but 

springs from the common understanding of men and 

women that when the same person gives two AIR 1961 

SC 1170 directions one covering a large number of 

matters in general and another to only some of them his 

intention is that these latter directions should prevail as 

regards these while as regards all the rest the earlier 

direction should have effect. 

10. Applying this rule of construction that in cases of 

conflict between a specific provision and a general 

provision the specific provision prevails over the general 

provision and the general provision applies only to such 

cases which are not covered by the special provision, we 

must hold that clause 5(a) has no application in a case 

where the special provisions of clause 23 are applicable.‖  
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This Court affirmed that the principle that the 

general excludes the specific is a tool of statutory 

interpretation even in cases of conflict within the 

same enactment. Where one of the conflicting 

provisions is general in nature and the other is 

specific, „common understanding‟ dictates that the 

specific provision is given effect, while the general 

provision continues to apply to all other situations.  

35.  In Commercial Tax Officer, Rajasthan v M/s 

Binani Cements Ltd.,11 the question concerned whether 

the respondent-assessee was entitled for the grant of an 

eligibility certificate for exemption from payment of 

Central Sales Tax and Rajasthan Sales Tax under Entry 4 

in Annexure „C‟ of the Sales Tax New Incentive Scheme 

for Industries, 1989. Annexure „C‟ to the Scheme was 

titled the „Quantum of Sales Tax Exemption under the 

new Scheme‟. Entry 4 of the Annexure stipulated that 

„Prestigious Units‟ would be entitled to a 75% exemption 

from tax liability with 100% in terms of Fixed Capital 

Investment. By an amendment, Entry 1E was inserted 

which covered „new cement units‟ and stipulated that 

large-scale units would be entitled 25% tax exemption. A 

two judge Bench of this Court held: 

Civil Appeal No. 336 of 2003, decided on 19 February 
2014.  

―32. Before we deal with the fact situation in the present 

appeal, we reiterate the settled legal position in law, that 

is, if in a Statutory Rule or Statutory Notification, there 

are two expressions used, one in General Terms and the 

other in special words, under the rules of interpretation, 

it has to be understood that the special words were not 

meant to be included in the general expression. 

Alternatively, it can be said that where a Statute contains 

both a General Provision as well as specific provision, the 

later must prevail.  
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34. It is well established that when a general law and a 

special law dealing with some aspect dealt with by the 

general law are in question, the rule adopted and applied 

is one of harmonious construction whereby the general 

law, to the extent dealt with by the special law, is 

impliedly repealed. This principle finds its origins in the 

latin maxim of generalia specialibus non derogant...‖  

36. The Court held that where two provisions are in 

question – one of general application and the other 

specific in nature, a harmonious interpretation would 

mean that the general law, to the extent it is dealt with by 

the special law, is impliedly repealed. This Court, relying 

on the principle generalia specialibus non derogant held 

that Item 1E is a ―subject specific provision‖. The Court 

noted that the amendment removed ―new cement 

industries‖ from the non-eligible Annexure „B‟ and 

placed it into Annexure „C‟ amongst the eligible 

industries. Consequently, the Court rejected the 

contention of the respondent-assessee and held that as 

Item 1E concerned the more specific unit, it was excluded 

in its application from other general entries. The principle 

that the general provision excludes the more specific has 

been consistently applied by this Court in South Indian 

Corporation (P) Ltd. v Secretary, Board of Revenue12, 

Paradip Port Trust v Their Workmen13, AIR 1964 SC 

07 AIR 1977 SC 36 Maharashtra State Board of 

Secondary and Higher Education v Paritosh Bhupesh 

Kumar Sheth14, CCE v Jayant Oil Mills,15 P S 

Sathappan v Andhra Bank Ltd16, Sarabjit Rick Singh v 

Union of India17 and Pankajakshi v Chandrika.‖ 

49. In Bharat Petroleum Corporation Limited vs. R. 

Chandramouleeswaran and others16,  the Hon‘ble Apex Court 

has held that it is a well-known canon of construction that every  

section of a statute is to be construed with reference to the context 
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and other sections  of the statute, so as, as far as possible, to make 

a consistent enactment of the whole statue.  

50. It is thus, well settled that a statute must be construed 

according to the intention of the legislature. It is the duty of the 

courts to act upon the true intention of the legislature and it is the 

words used which best disclose such intention. The first and 

primary rule of construction is that the intention of the legislature 

must be found in the words used by the legislature itself. 

51. It is also  well settled that the basic rule of interpretation is 

the "plain meaning rule" which suggests that when the language in 

the statute is plain and unambiguous the court has to read and 

understand the plain language as such. Any hardship and 

inconvenience can not be the basis to alter the meaning to the 

language employed by the legislation, but, if the plain language 

results in absurdity or anomaly the court is entitled to determine 

the meaning of the word in the context in which it is used, keeping 

in view the legislative purpose and can even explain the intention 

of the legislation.   

52. It is equally well settled principle of interpretation of statute 

that where the provisions of an enactment appear to be in conflict, 

courts must adopt an interpretation which harmonises  to the best 

extent possible both the provisions, as it  is to be presumed that 

the legislature did not intend a conflict.  If the intention of the 

legislature is absolutely clear the court can even correct the errors 

made by the person who drafted the legislation and may write 

down or omit/delete/add words to serve the purpose of the 

legislation, as an Act of  Parliament/Legislature cannot always 

forsee all types of  situations and all types of consequences.  The 
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principle that the general excludes the specific is a tool of statutory 

interpretation applied even in cases of conflict within the same 

enactment.  

53. Keeping in view the above principles  of interpretation of 

statute  we now proceed to resolve the anomaly pointed out above 

in view of proviso to Section 15(4) of the Act, 2015 and Section 

15(3) r/w Order VIII rule 1 proviso and Rule 10 CPC as amended 

through Section 16 of the Act, 2015. 

54. The intention of the Parliament in enacting the Act, 2015, as 

evident from the statement of objects and reasons, is clear i.e. to 

provide for speedy disposal of high value commercial disputes. The 

high value commercial disputes involve complex facts and 

questions of law and therefore, to provide for an independent 

mechanism for early resolution of those disputes.  The statement 

of objects and reasons further provides that easy resolution of 

commercial disputes shall create a positive image to the  investor 

world about the independent and responsive Indian Legal system.  

55. With the aforesaid object, the Act, 2015, through Section 16 

amended the CPC  in its application to commercial disputes of 

specified value.  Addition of proviso to sub rule(1) of rule 1 of Order 

V; and proviso to Order VIII rule 1 CPC providing that beyond 120 

days from the date of service of summons the defendant shall 

forfeit the right to file written statement and the court shall not 

allow the written statement to be taken on record with further 

addition of proviso in rule 10 of  Order VIII CPC providing that no 

court shall make an order to extend the time provided under rule 1 

of Order VIII for filing the written statement, is  to achieve the 
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object of the Act to provide for speedy disposal of commercial 

disputes of high value. 

56. The Commercial court exercises jurisdiction over the suits 

and applications relating to a commercial dispute of specified 

value, instituted before it as also over such suits and applications 

instituted in civil court but transferred to the commercial court 

under Section 15(2) of the Act, 2015. 

57. Transfer of pending suits and applications relating to a 

commercial dispute of specified value pending in a civil court in 

any district or area in respect of which a commercial court has 

been constituted, to the commercial court under Section 15(2) of 

the Act, 2015, is also with the same legislative intend to provide for 

early resolution of the such commercial dispute, by the commercial 

court, in accordance with the provisions of the CPC as amended by 

the Act, 2015. 

58. Proviso to Section 15(4) which provides for the discretion in 

the court to prescribe a new time period for filing of the written 

statement in our view is in the nature of a specific provision for the 

suits and applications transferred to the commercial court under 

Section 15(2).  The general provision is Order VIII rule 1 CPC as 

amended  through Section 16 of Act, 2015, which provides 120 

days for filing written statement from the date of service  of 

summons.   Applying the principle that the general excludes the 

specific even in the cases of conflict within the same enactment, 

the time line of 120 days for filing written statement under Order 

V, rule 1, sub rule(1) proviso and Order VIII rule 1 proviso shall not 

apply to the suits and  application transferred to the commercial 

court under Section 15(2) and  with respect to those suits and 

2022:APHC:1370



40 

 

applications a new time line  may be prescribed by the court in 

exercise of power under Section 15(4), proviso.   Within such new 

time line the written statement shall be filed by the defendant. 

59. Section 15(4) proviso, though excludes applicability of 

proviso to sub rule(1) of rule 1 of Order V CPC but it does not 

exclude the applicability of proviso to Order VIII rules 1 and 10 

CPC, nor does it provide that if the written statement is not filed 

within the new time line prescribed under Section 15(4) proviso, 

even then the defendant shall not forfeit the right to file written 

statement.  It also does not provide that the court may extend the 

new time line prescribed in exercise of power under Section 15(4) 

proviso.  On the contrary, the said proviso specifically provides 

that the written statement shall be filed within such time i.e the 

new time line prescribed by the court under Section 15(4) proviso. 

Use of the expression ‗shall‘ coupled with the legislative intent 

makes the proviso to Section 15(4) also mandatory, like the time 

line of 120 days as in  suits and applications before the 

commercial court, other than the suits and applications 

transferred to it under Section 15(2).  There can not be different 

legislative intent for the consequences of not filing the written 

statement within the time line prescribed by the statute or the time 

line prescribed by the court in pursuance  of the power conferred 

by the statute.  In other words, it can not be the legislative intent  

that in suits transferred to the commercial court under Section 

15(2), if written statement is not filed within the new time line 

there will be no forfeiture of the right to file written statement.  The  

forfeiture clause is provided under Order VIII rule 1 as well with 

the object  of speedy disposal.  The cases transferred under Section 
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15(2)  are also to be decided speedily to achieve the object of the 

enactment of the Act, 2015. 

60. We are further of the considered  view that the consequences 

under Order VIII rule 1 and rule 10 CPC  shall follow if the written 

statement is not filed within the time line prescribed by the court 

under Section 15(4) even to the cases transferred under Section 

15(2). The specific provision is only with respect to the time line 

and to that extent i.e 120 days, the general provision is excluded. 

61. We are therefore of the considered view and hold on point 

No.1 as under:- 

1) where the suit or application has been transferred to 

the Commercial Court under Section 15 (2)  of the Act, 

2015 from the civil court and the procedure for filing 

written statement  had not been completed at the time 

of transfer,  the  commercial court shall have the power 

and jurisdiction to prescribe a new time period for filing 

written statement, irrespective of the expiry of 120 days 

from the date of service  of summons on the concerned 

defendant.  

2) In a suit or application transferred to the commercial 

court under Section 15(2) of the Act, 2015, the written 

statement shall be filed within  the new time period 

prescribed by the Commercial Court in exercise of power 

under Section 15(4) of the Act, 2015, failing which, on 

expiry of new time line so prescribed, the defendant 

shall forfeit his right to file written statement and the 

court shall  neither take the written statement  on 

record nor shall extend the new prescribed time period 

as mandated by Order VIII rules 1 and 10 CPC. 

 
62. The above view would make both the provisions Section 

15(4) proviso and Order VIII rules 1 and 10 workable to the best 
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possible extent and shall also advance the object with which the 

Act, 2015 has been enacted considering the legislative intent.   

63. In view  of the aforesaid, the submission of the learned 

counsel for the respondent that Section 148 CPC does not apply to 

the commercial court,  even if accepted, the Commercial Court 

shall have power  to provide a new time period for filing written 

statement under Section 15(4) of the Act, 2015 itself, independent 

of Section 148 CPC. 

64. In view of the aforesaid the submission of the counsel for the 

petitioner that the period of 120 days under Order VIII rule 1, shall 

be counted from the date of  transfer of the suit under Section 

15(2), does not appeal us. 

65. In view of the above, the ground on which I.A.No.31 of  2020 

has been dismissed is legally unsustainable.  

66. We further find that the court below while considering I.A 

No.31 of 2020 did not advert at all to the cause shown by the 

petitioner, seeking condonation of delay.  Any finding on the cause 

shown being sufficient or not has not been recorded.  The court 

below ought to have considered the cause shown by the petitioner 

for condonation of delay as also the objection to the said cause, if 

any, filed by the opposite party and ought to have returned a 

specific finding and consequent upon such finding it ought to have 

decided I.A.No.31 of 2020. 

67. As I.A.No.32 of 2020 has been rejected consequent upon 

rejection of I.A.No.31 of 2020 by the same order, such rejection  

can also not be sustained.  

68. For all the aforesaid reasons, we allow the petition and set 

aside the impugned judgment and order dated 12.11.2020, passed 
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by the Special Judge for Trial and Disposal of Commercial 

Disputes, Visakhapatnam in I.A.No.31 of 2020 in I.A.No.32 of 2020 

in C.O.S.No.11 of 2018 and direct the learned Court below to 

consider and decide the I.A.Nos.31 of 2020 and 32 of 2020 afresh 

in accordance with law after affording opportunity of hearing to the 

parties concerned.  

69. Accordingly, the Petition is allowed. No order as to costs. 

 Consequently, Miscellaneous Petitions, if any pending shall 

stand closed. 

________________________ 
C. PRAVEEN KUMAR,J 

 
 

________________________ 
RAVI NATH TILHARI,J 

Date:25.01.2022. 
Note: 
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